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On June 3, 2015, the PLF presented “Avoid-
ing Malpractice When Filing and Serving a 
Complaint.” Speaker Lindsey Hughes discussed 
case updates; statutes of limitation; tort claim 
notices; nuts and bolts of commencing an ac-
tion; e-filing issues; forms and methods of 
service; and statute tolling and other cures for 
insufficient service. Below are some tips and 
traps from her presentation.

Common mistakes to avoid with filing and 
service:

● Waiting until the last minute to file the 
complaint.

● Failing to include a filing fee with the 
complaint.

● Waiting until the last minute to have the 
summons and complaint served, and failing 
to follow up with the process server when the 
time for service is expiring.

● Naming the wrong defendant, or serving 
the wrong defendant, or both.

● Failing to update address information 
with the DMV or other services.

● Failing to serve the proper corporate or 
other business representative.

● Failing to obtain sufficient information 
to effect substitute or office service in compli-
ance with ORCP 7 D(2)(b) or (c).

● Failing to ensure that necessary follow-
up mailings are made timely.

● Failing to mail to all three addresses
specified in ORCP 7 D(4) when relying on mail 
service in motor vehicle accident cases.

● Failing to review and file proofs of service 
with summons per ORCP 7 F(1).

Filing and Service Tips and Traps
To help avoid potential problems in your case 

based on defects in service:
● Carefully read defense counsel’s letters 

advising that they have been retained to repre-
sent the defendant and will file an appearance.

● Consider requiring that defendant file its 
responsive pleading, or conditioning any exten-
sion in which to file on the assurance that no is-
sue about service will be raised.

● Review defendant’s answer carefully. 
Does it assert a service or statute of limitations 
defense, or raise an issue of improper party? 
Why is that defense alleged?

● Understand that defendant may file a mo-
tion for summary judgment months after the liti-
gation has been filed, or even bring a motion to 
dismiss later in the case.

● Do not assume that the issue is not a real 
one just because the defense has not actively liti-
gated it.

● Develop your legal responses and argu-
ments in opposition to the likely motion.

● See that proofs of service are filed, con-
duct necessary discovery, and be prepared to re-
spond to the affirmative defense with admissible 
evidence if the court has not made a dispositive 
ruling before trial.

Call the PLF if you have a service issue. Con-
sider any potential conflict you may have, and 
call the Oregon State Bar for ethics advice.
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Filing and Service Resources:
● PLF CLE: “Avoiding Malpractice When Filing and 
Serving a Complaint,” presented June 3, 2015, available 
on PLF website, www.osbplf.org (select Past CLE under 
Practice Management)

● PLF Practice Aid: Service of Process Checklist for 
Oregon Courts, available on PLF website (select Forms 
under Practice Management)

● Oregon Statutory Time Limitations Handbook: 
Available on PLF website (select Publications under 
Practice Management)


